
costs. 1'Ihen avoide<1 retum and taxes of $678,000 are addacl to the avoidec1 direct
aDd iadirect expenses, the avoidable upen.se for the OklahaDa jurisdiction totals
$112,198,00.

In the wholesale discount calculation ot total avoidable expense divided
by revenues, the Arbitrator recommends inclusion ot intrastate access revenu~s

along with local and long distance revenues all of which reasonaDly reflect the
Oklahoma Jurisdiction revenues for a total ot $565,125,000. When support costs
incurred by SDT tor the wholesale business are subtracted, the Wholesale
discount tor resale is 19.8'.

With respect to the issue of applyinq an avoided cost discount to services
that are priced OD an individual euatomer ~is (s.. TestiJllony ot Mr. Jacltaon
reqazcl.1D!1 tbe Pleu: CustCIIL ex.uple), tbe A:l:bitrator acla10wledgea tbat the intent
ot tlla Te,*="",",m1 catiCDS Acl: ot US6 18, at lust in part, to e.tabliah a level
play~ tield and a coq:letitiftly neutral. envi.:omaent to tacilitate c:ompetition.
To aJ.J.ow the appJ.icatioD. of an avoid84 coat discount to services priced on an
ind.1vi.duaJ. euatc:.-r basis, wnich resuJ.ts in the services I:leing provic18d by a LEe
below cost, ia not tacilitatinq the campetitively neutral enVironment that is
critical to cring' abOut CQIIIP8tition. Therefore, the Arcitrator recOllllll8nda that
fOr such se:vices, the COIIDisaion not require any discount I:le applied that would.
cause the wholesaJ.e price to tall I:leJ.ow the incumbent LEC'a coat.

8. IAt8zia ..~ !OJ: ~cn-d .1-=_, ftc.

The parties have stipulated that until. SWBT completes appropriate cost
stUC11.es aDd su.tmita them to the Coza1aaion and AnT tor review, until un haa
an opportUDity to complete another Hattield study, if desired, and until the
final resolution of the FCC Order in the 8th Circuit is reac:hec1, the interim
rates should I:le adopted cy the COIIIIliss1on, with a true-up once pe:c:manent rates
are estacl1shec1 at a subsequent hearinq.

s~ o~ .HaS' ~: un' proposed interm rates througb the
suppl~tal testilllcny ot witness Rol:lert Flappan. Accorc11nq to Mr. Flappan, his
proposed interm rates I118et the requirements of OAe 165:55-17-27. Mr. F1appan
reCO"IMnded tbat the interilll rates tor loop-related e18lllllnts should be
qeoqraphically deaveraqed by density zones. The cost tOr loops is caused by the
end-user subscr:Uler wno ia served by the loop who can be identified as residing
in a particular density zone. The "cost causer" tor the other elements are many
users spread across wide qeographic areas. Accorc11nq to Mr. F1appan. it made
little sense to deaveraqe rates for these other elements.

A'UT is proposinq rates tor the twelve uneunc1lec1 elements for ..,bien it has
been advocatinq. In addition, U'T is proposinq interilll rates for the additional
elements contained in the direct testilllony of Mr. Euqene Springfield tiled on
September 9, 1996.

Atter setting forth the specific rates, Mr. Flappan testitied there is no
need tor these zones to match up with S1IB':' s rate l)anda ot existing' wire centers.
The rates set torth would be oftered to other providers of J.ocal service, not
directly to existinq retail or !:)usineas customers served l:)y SWB'f. The new
entrants are capal:)J.e ot beinq al:)le to pac:Jt&ge innovative otterings to OklabOllla
COZlSUlll8rS wi~ut I:leing restricted to rates cased on SWB'f' s current retail rates.
In tact, swaT's current rate baDd structure is cased on value of service pricing
which is not cost based. One wire center may contain custOlll8rs trom all. six cost
base density zones I:leinq advocated cy ATn~. At a minimum, the FCC O:rc18r required
UDbund1.inq into thr.. zones cased 011 costs.

Mr. Flappan proposed two rates tor each ot the cross-eonnect elements
proposed l:)y SWBT cecause SWBT and AT" had opposinq views as to what the cross­
connect e18lllllnt involves. It was the opinion ot AT'T that a cross-eonnect
requires only an inexpensive cross-connect wire, an inexpensift connector base
and cloelts, and an ineJq)8J1Sive ilJllC)unt of cable. There is no maintenance
requi%8cl on the equipment and. it is aJJaost all reUsable if a custOlll8r 1eafts the
netllOrk. S1IB'f 1Dcl.udec1 testing equipaleDt, wbich AT'T does not vant, in the price
ot their cross-eonnects.

Where Mr. Flappan dicl not accept the non-recurring rates proposed by SWBT,
he took the cost cased rates made public cy SWBT in the Texas Arbitration
proc:eed1nq. For example, tor the baIIic rate intertace 2_ire, A~UT proposed a
nonrecurring rate wlUch came trOlll Teus wbich was $39.30. In OJtl&hOlll&, SWBT
proposed a S118 rate tor !:)asic interface 2-wire. Another 8XU/Ple was the
additional basic rate interface 2_1re were the Texas rate was 56.05 as cOlllPared
to the OklahOllla proposed rate of S61. 85 •
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SlDDAZY o~ S1IB2 t:~: SWBT proposed interim rates throuqh tile
supp18lll&Dtal testimony of witness Buqene Sprinqtield. ~. Sprinqfield. proposed
interim rates tor unbundled network elements. Where forv&%d-looltinq cost studies
had. been conducted for unbundled. elements, Mr. Sprinqtield proposed. that tile
interim rates be based. on those cost studies. Where no such studies are
available, he proposed other bases for interim rates, includ.inq tariff a!lc1
contract rates for comparable services. All interim rates would be sUbject to
true up.

~ • Spdnqfield also proposed that interm rates for U!ll:lund.led elemen1:S be
based on three qeoqraphically deaveraqed. zones. This was propoSed to take into
account 10llqStlJld1nq Olclll1cllll rat~ policies. In Oklahoma, rates tor local
e~ services are unifol:llll. within each exchanqe, but ditte:l:ent UlOnq various
e~s, wbich are qroupecl by size in terms ot exchanqe access lines. SWBT's
prQposal tor three zones is to continue this enstinq COIai.ssion policy by
daaveraqinq \mbwldled loops between exchanqes, but retaininq unifol:llll. I:ates within
each exc:hanq••

Mr. Sprinqfielc1 also proposed interm transport and tel:llll.ination rates. To
the extent the tunctions ot certain unbundled network elements are used for
terminatinq a local excnanqe call on a carrier's network, the p:l:ice structure
ac1optec1 for those unbundled elements shoulc1 also apply to the transport anc1
termination of local traffic. SWBT's proposed rate, for local excnange calls
oriqinated. on AT5T's network, is comprised ot the unbunc1led. elements ot local
switchinq, tand8lll switchinq and interoffice transport (COlllllOn transport anc1
dedicated. tranaport) .

Hr. Sprinqf1elc1 proposec1 that the COIai.ssion c1etel:llll.ine that except for
cellular Hob1le R&d.io service, reciprocal t:l:ansport anr1 tel:llll.1nation rates apply
within a geographic territo:.:y c1eJ..1Deated as an excbanqe area unc1er a SWB'f tad!!
approvec1 by the COZIlIIIission. He proposec1 that exchanqe areas be defined. to
incluc1a the qeoqraphic territory within which SwaT end. user subscribers pay a
unifol:llll. set of cl:larqes for local telecol!llnmications service to and frCIIL all other
SwaT end users in that qe09raphic a~.

Mr. Springfield al.lo uplai=ec1 that the -bill and keep" methoc1 proposed. by
AT5T is inappropriate for interim rates. First, the reciprocal rates tor both
carriers IIIWIt be the same. S8<:0Dc:1, the volUllll!l between carriers IImSt be balanced.
Neither conc1ition is likely to be present with respect to AT'T anc1 SNBT.

Mr. Springfield also proposed. that all currently effective interstate and
intrastate access cbarqes, as appropriate, apply to accesa service tratfic which
traverses SlIB1" s local switches. ae also proposed. a rate equal to SWBT's
proposec:1 unbundled tandeM switchinq rate for intermediate transport of local
traffic.

J'iDd1IIgw aDd PIKl d_1:1olu: The Arbitrator c:Ioes not recODlll8Dd any
particular _thodoloqy or coat stu4y be ac:1opted. at this time. The Amitrator
does adQpt SIIB'l's proposed. rates on the basis that if a true-up is neec1e4 in the
future it 1IOu14 be easier to explain to custOlll8rs rat:her than tryinq to explain
a lo....r price beinq trued-up to a higher price.

The parties were unable to aqree on the methoc1 of co:mpensation to apply to
transport and. termination of local exchanqe traffic. In its application for
arbitration, U'1' requested. that the COIIDission adOpt a _thoc1 ot reciprocal
cOlllP8Dsation which calls for the IllUtual exchanqe of traffic without cha::qe or,
-bill-ull1-lcMp- for a perioc1 of at least 18 IIIOntbs. After that perioc1 ot time,
bill-am-uep would. remain in place until there was a cs.monatrated. Uabalance ot
traffic. Fw:ther, U'T requested that SWB'1' be requirec1 to illlplelD8Dt un's bil1­
and.-keep _thoc1 for all areas covered by a manc1ato:.:y or optional WAC1' or BAS
arranqement or any other plan that expands the tree callinq area covered by a
flat-rate plan. SWBT responded that b1l1-and-keep _s not approp::iate tor the
eVb-a.". of tnffic between the two companies because under such a _thoc1, SWBT
woUld not be c:ompenaated. tor costs incurred. to terminate calls oriqinatinq on
AT5T's network. Further, SlIBT c1id not aqree to AT5T's proposal to eliminate
access cbarqes for those areas outs1c1e a m&Dd.atory callinq zone.

~~Ua2~: AT5T witness Phil Gaddy testified. that B111 and
Keep should be adOpted. as a reciprocal compenaation resolution for tel:llll.ination
of local traffic. However, if compezulation rates are adOpted., a TELaIC-basec1
rat:e is required. by the FCC.
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According to Hr. Gaddy, based on the findings of the FCC, ATn is proposing

the COIIIIIiasion impose a Bill and Keep mechanism for traffic exe:.t1anqe l)etween AT&T
~ SWBT for at least the first nine months after initiation of the passage of
CCIlIII8rcial traffic l)etween the cOlllP&J1ies. After the initial nine month period,
AT&T proposes that the Bill and Keep mechanism remain in place unless and until
a siqnificant continuing disparity in the levels of traffic, te~ated on the
respective networks, can be demonstrated.

Mr. Gaddy testified that the FCC at Paragraph 1055 provided for three
potential methodS of reciprocal CQIIIP8r1Sation which are: (1) econOlllic cost stUdies
prepared using TELlUC methodology; (2) the State COIIII1issions could adopt a
default price based on default proxies established by the FCC; or (3) the State
COllllli.uion may o~ a Bill and Keep arrangement.

According to Mr. Gaddy, the FCC found there was a presumption that each
carrier's cost would be presUlll8Cl to be the same unless a new entrant dI8IIlonstrated
otherwise. FCC Rule S 51.711 (tl). second, in order to establish a B111 and Keep
meebanism, the FCC allowed the State Commission to establish a presumption that
the level of traffic te%llliD&t~ on the prospective networks would be balanced.
As there was no evidence that the traffic would not l)e balanced, the Commission
shou1c1 adopt a Bill and Keep mechanism for at least the first nine months after
initiation of the passaqe of commercial traffic between the companies.

Hr. Gaddy further stated that although WACP and EAS offerings are currently
mandatory in Oklahoma, if optional calling areas are established, then, for
purpoaes of reciprocal cCllllP8Z1Sation, traffic frOlll optional extended calling neilS
sbould be treated as local traffic. Hr Gaddy stated that this position is
supported in the light of the FCC's findings that the functions requj.red are the
same regardless of the call type.

~o~ ..,~: Hr. Eugene F. Springfield testified on behalf
of S1I8T reqaz:dinq these issues. M:. Springfield testified that bill-&Zl4-keep was
not an appropriate method of cost recovery for the transport and termination of
local excn.nge tuttic tletween un and SDT. Based on studies perfo%lll8d by the
SDT, the traffic pattema wou1.d not tle balanc:ec1. Further, since the rates to be
charqed by each company would be reciprocal, the rates for transport and
termination of traffic would not be syllllll8trical. Hr. Sprinqfield testified
further that the commission's historical definition of a local calling area did
not inclUde optional areas selected by customers. Rather, the COIIIIIission' s
historical definition of local traffic was based on the mandatory calling scope
of all customers vithin an area.

J'hd1rvp Uld Pee ...~: Based upon the testi.lllony, the fecleral Act and
applicable prov1sions ot the FCC Order, the Arbitrator finds that § 251 (b) (5) of
the federal Act imposes an obligation on both AT&T and SWBT to establish
reciprocal cOllP8J1Sation arrangements for the transport and termination of
tel8COIII!!tIn i cations. Further, the Arbitrator finds that S 252 (d) (2) of the
federal Act IIIlII1dates that thj,s COIIIIIission shall not consider the terms and
coDC1itions for reciprocal COIIIpeJ1sation to be just and reasonable unless such
tams and conditions provide tor the mutual and reciprocal recovery by each
carrier of costa associated with the transport and termination on each carrier's
network facilities of calla that oriqinate on the network facilities of the other
carrier, and that such tems and conditions determine such costs on the basis of
a reasonable approximation of the ad4itional costs of te:minatinq such calls.
wtlile the tederal Act does not preclude arranqements which vaive mutual recovery
of costs, such as bill-and-k_p arranqements, the Arbitrator recollllllends that the
Commission reject such an arrangement at this time.

The Arbitrator recoqnizes that the FCC concluded states may impose bill­
aJld-Jteep arrang8lll8J1ta if traffic is rouqhly tlalanced in the two directions, and
neither carrier has rebutted the presumption of symmetrical rates. The
Arbitrator finds that testimony by SWBT's vitnessdemonstrated that different
rates would be applicable to the temination of calls on each carrier's networks
because of the different design of each carrier's network. The Arbitrator finds
that A7&T did not adequately rebut the fact that rates would be asymmetrical
tletween the two companies. Therefore, the Artlitrator finds that SWBT has
sufficiently rebutted the presumption that the rates for transport and
te:adnation will be sYJlllll8trical. Further, the Arbitrator is unconvinced that
traffic bet~ the two cCllllpanies will be roughly balanced. AT&T vas unable to
provide any studies or support for its belief that such traffic wouJ.d be roughly
balallcec1. Therefore, the Arbitrator reee-nds that the CoIIIIIl1ssion requ1re the
caapan.ies to implell*lt a reciprocal _thOd ot c:cmpensation for the transport and
temination of traffic betlill88Jl the two companies' networks.

The Arbitrator further finds that the FCC found that bill-and-keep
arranqements are not econOlllically efficient because they distort carriers'
incentives, encouraginq them. to overuse competinl1 carriers' termination
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facilities Dy seeltinq custCllll8rs that primarily originate traffic. The Arbitrator
concurs with the FCC ana r.commends that the Commission refrain from creatinq
such marJcatplace distort1ons vberever possible in order to provide a foundation
for new entrants to develop ene1r entry plans. Accord.1nqly, the Arbitrator
Delieves that a lII8thcX1 of compensation that provides for the IDUtual recovery of
costs to transport ana te~te the other carriers' traffic is in the pUblic
interest. Therefore, the ArDitrator recolllll8nd.s that the COlllllti.ssion aaopt a
rec1procal c:ompen.sation lII8thocl wlUc:h prov1des for IDUtual recovery of costs. The
interim rates which were proposea by S'IIB'% shoula be usea until such time as cost
stuQies are perfoJ:Dl8C1 ana a sUbsequent hear1nq is hela on the permanent rates in
this cause. .

'%he ArtIitrator finds that reciprocal compensation oD!iqations imposea by
the federal Act and the Caa.ission's rules shoula apply only to traffic that
or1q1naeea ana tezminatea within a local ana aa definea herein below. Further,
since the federal Act did. nothinq to disrupt the provision of access services.
the Arbitrator finas that, consistent with 'I 1034 of the FCC Order, the
reciprocal cOlllP8l1sation provisions of S 251 (b) (5) ana OAe 165: 55-17-15 for
transport ana tezmination of traffic ao not apply to the transport or tezmination
of interexcbanqe traffic.

The ~itrator finds that 'I 1035 of the FCC Order recognized the authority
of state commissions to dete:mine wbat areas should De considerea ~local areas"
for the purpose Of applyinq reciprocal compensation oDligat1ons unaar §
251 (b) (5), consistent with tlle CCnn

'
eaion's I1istorical practice of defiDinq local

service areas for inc:ullIbeI1t LBCa. 'l'b8 Ar:bitrator further finds that OAC 165: 55­
13-10 embOdies the Commission's historical practice of defininq local service
areas for inc:uIIIbent LEes aa ~ area in wtUc:h all ena-users of a given class are
served. at unifoal rateS. The Artlitrator finds that because optional u.s ana/or
WACP services will not apply a unifO= rate to all ena-users of a qiven class,
suc:h services do not fall under this 48tinition of local area for purposes of
applyinq reciprocal compensation oDliqations under section 251 (b) (5) and. OAe
165:55-17-15. Therefore, the Ar:bitrator reCQIIMnds that the CODmisdon limit the
application of reciprocal caapeaaation obUqations to are.. coverec1 Dy lIIiIndatOry
callinq zones in which all 8114-uaers of a qiven class pay a unifOal rate. The
ArDitrator further recO"'M"CSs that access c:harges be applied to optional EAS
areas if suc:h options are macIe ava11mle in Oklahoma.

The Arbitrator bas made tlle Uncl.1nqs ana reCOlllll8ndations, set !orth above,
based upon the issues ana position" whic:h were somewhat fluid. Issues would
arise and. issues would. settle not only after the filinq of the Application for
Ar:bitration, bUt also aurinq the actual proeeec1inqs, after the proeeec1inqs, ana
prior to the recQ!!IMndations beinq 111&48 by the Arbitrator. Therefore, it
additional issues are settle<1 l:letween the parties, the ArtI1trator expects the
parties to file a Joint Stipulation so that the CClII:IaLi.ssioners will not expend the
time and effort to decide a question wlUc:h has been settlea by the parties.

'%l1e foreqoinq F1.ncI.iDqa and. RecOIIDeDdations are the Report and
RecO"'M"dations of the Ar!)itrator.

.~.

/,,?d'Ir< ' s~&. /J; /pp~
DATE
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3EFORE THE CORPORATION COMMISSION or :HE STATE OF OKLAHOMA

APPLICATION OF AT&T COMMUNICATIONS
OF THE SOUTHWEST, INC., FOR COMPULSORY
ARBITRATION OF UNRESOLVED ISSUES WITH
SOUTHWESTERN 8ELL TELEPHONE COMPANY
PURSUANT TO § 252(bl OF THE
TELECOMMUNICATIONS ACT OF 1996

CAUSE NO. PUD 960000218

ORDER NO. 407704
HEARING:

.Zl.PPEARANCES:

October 14, 15, 17, 22 and 31, 1996, before the
Arbi trator and December 2, 1996, before the
Commission en bane

O. Carey Epps, Jack P. Fite, Jay M. Galt, Margie
McCullough and Alistair Dawson, Attorneys for AT&T
Communications of the Southwest, Inc.;

Roger K. Toppins, Kendall Parrish, Curt Long and
Michael C. Cavell, Attorneys for Southwestern Bell
Telephone Company;

George M. Makohin, Attorney for American
Communication Services of Tulsa, Inc. and Western
Oklahoma Long Distance, Inc.;

Mary Kathryn Kunc and Ron Comingdeer, Attorneys for
the Oklahoma Rural Telephone Coalition;

Ronald E. Stakem and Stephen F. Morris, Attorneys
for MCI Telecommunications Corporation;

Nancy M. Thompson and Martha Jenkins, Attorneys for
Sprint Communications Company, L.P.;

David Jacobson, Attorney for Terral Telephone
Company;

Rick D. Chamberlain and Mickey Moon, .Zl.ssistant
Attorneys General, Office of the Attorney General,
State of Oklahoma;

John W. Gray, Senior Assistant General Counsel,
Public Utility Division, Oklahoma Corporation
Commission.

ORDER REGARDING UNRESOLVED ISSUES

BY THE COMMISSION:

The Corporation Commission of the State of Oklahoma
("Commission") being regularly in session and the undersigned
Commissioners being present and participating, there comes on
before the Commission for consideration and action the appeals to
the Report and Recommendations of the Arbitrator filed by AT&T
Communications of the Southwest ("AT&T"), Southwestern Bell
Telephone Company ("SW8T"), and the Oklahoma Rural Telephone
Coalition; the statements of positions filed by the Commission
Staff, and MCI; and the motion of SWBT to exclude the appeal of the
Oklahoma Rural Telephone Coalition and statements of position of
MCr.
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PROCEDURAL HISTORY

On July 29, 1996, AT&T flled an Application for arbitration of
certain unresolved issues regarding an interconnection agreement
between AT&T and SWBT. The Application was brought pursuant to 47
U.S.C. § 252 (b) of the Telecommunications Act of 1996 ("the federal
Act") and Oklahoma Administrative Code ("OAC") 165: 55-17-7. In its
application, AT&T requested this Commission to decide by
arbitration, specified disputed issues that negotiations between
the parties had failed to resolve.

The federal Act seeks to promote local exchange telephone
competition. It requires that an incumbent local exchange carrier
("!LEC") negotiate with a carrier ("competitive LEC") that seeks to
interconnect with the ILEC or to purchase unbundled network
elements or telecommunications services for resale from the ILEC.
In the event those parties are not able to agree on all issues,
Section 252 (b) of the federal Act authorizes either party to
request arbitration of the disputed issues before the state
regulatory commission. This Commission has also promulgated rules
to facilitate local exchange competition; OAC 165:55-17-1 through
165:55-17-35.

The disputed issues which AT&T brought for resolution .
arbitration were stated in its Application. AT&T requested that t!~
Commission: (1) determine what telecommunications services SWBT
should offer for resale; (2) establish what discounted wholesale
rates should apply for resale of services; (3) determine what
"unbundled" network elements should be provided; (4) determine
where interconnection is technically feasible; (5) establish cost­
based rates for interconnection; (6) establish reciprocal
compensation and meet point arrangements for transport and
termination of traffic exchange between the respective carriers'
networks; (7) require SWBT to provide other essential facilities
and services such as number portability, collocation and
nondiscriminatory access to poles, ducts, conduits and rights-,.f­
way; and (8) require SWBT to provide dependable and flexible on­
line electronic interfaces.

On August 12, 1996, the Commission assigned the AT&T
application to the Commission appointed arbitrator, Robert E.
Goldfield, to hear the evidence and make recommendations on the
disputed issues to the Commission. On August 9, 1996, a
prehearing conference was held before arbitrator Goldfield. As a
result of that conference, Order No. 404220 was entered
establishing a procedural schedule consistent with the requirement
of 47 U.S.C. § 252(b) (4) (C) that required the arbitration be t

concluded no later than nine months following SWBT's receipt ot­
AT&T's request for negotiations (i.e., Dec'ember 14, 1996). The
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procedural schedule also provided for discovery, an additional
prehearing conference and, 'Che date for the hearing on the merits.

A number of requests for intervention were filed. Order No.
404220 provided that the Attorney General and the Public Utility
Division were permitted to intervene as parties, with the right to
present testimony and evidence and to cross-examine witnesses.
Other intervenors were limited to attendance at the hearing, access
to materials filed in the case, and the filing of a written
statement of position in accordance with the procedural schedule.

Order No. 404220 also provided that all hearings in the case
should be in camera. Attendance at the hearings was limited to
parties and their employees and representatives who executed a
Commission-approved Confidentiality Agreement.

On October 7, 1996, a second prehearing conference was held
before Judge Goldfield. As a result of that conference, Order No.
406117 was issued bifurcating this proceeding. A separate hearing
will be scheduled at a later date to present cost studies and to
determine permanent rates for unbundled network elements, customer
change charges and interim number portabili ty. The wholesale
discount rate for resold services, non-cost issues and interim
rates for unbundled network elements and transport and termination
of traffic are to be determined in this portion of the cause. By
agreement of the parties, and pursuant to Order No. 406117, all
interim rates set now will be subject to true-up after the
Commission conducts future hearings and approves permanent rates.

On October 14, 1996, the hearing of the Arbitrator began and
continued through October 18, 1996. The Arbitrator's Report and
Recommendations was filed November 13, 1996. Subsequently, appeals
and supporting briefs were filed by SWBT, AT&T and the Oklahoma
Rural Telephone Coalition. The Commission Staff, the Oklahoma and
MCI each filed a statement of position. On November 21, 1996, SWBT
filed a motion to exclude the appeal of the Oklahoma Rural
Telephone Coalition and statement of position of MCI.

On December 2, 1996, the Commission en banc took oral
arguments on the filed appeals and statements of position. The
Commission also heard oral arguments on SWBT's motion to exclude
the appeal of the Oklahoma Rural Telephone Coalition and statement
of position of MCI. At the close of all of the arguments, the
Commission took the matter under advisement and continued the cause
to the next day for deliberations.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Commission findS that it has jurisdiction over the above
entitled cause pursuant to 47 U.S.C. Section 252, Art. IX, Section
18 of the Oklahoma Constitution, 17 O.S. (1996) Section 131 et.
seq. and OAC 165~55-17. Further, the Commission finds that SWBT's
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motion to strike the appeal to the Oklahoma Rural Telephone
Coalition and statement of position of Mcr should be denied.

Further, the Commission finds the Report and Recommendations
of the Arbitrator to be fair, just, reasonable, and supported by
the evidence presented, with the exception of the issues addressed
below. 2urther, the Commission finds that the Report and
Recommendations of the Arbitrator should be adopted and approved by
the Commission with the exception of the issues addressed below .
.r... copy of the Report and Recommendation of the Arbitrator is
attached hereto as Attachment A and incorporated herein by
reference.
Dark Fiber

The Commission finds that the Arbitrator's recommendation,
that dark fiber be made available to AT&T as an unbundled element,
at any technically feasible point where space and power are
available, should be adopted by the Commission. However, the
Commission further finds that for purposes of clarifying and fully
resolving this issue, it is necessary that the Commission define
the term "regulated" in this context, for purposes of identifying
which dark fiber might be subject to unbundling. Therefore,
"regulated fiber" is, "fiber, owned or operated by SWBT, that
used and useful in the provisioning of telecommunications serviclo.-..,.../
and is recognized as telephone plant asset in either SWBT's rate
base, or on SWBT's books and records. Furthermore, the Commission
finds that to the extent dark fiber is included in SWBT's business
plan for regulated services, or has been laid for purposes of
ensuring its availability for SWBT to meet its reliability and/or
"Carrier of Last Resort" obligations, it is deemed to be "useful"
for purposes of being included in the above definition of
"regulated fiber". In addition, the Commission further finds that
to the extent dark fiber is available as an unbundled element, the
price of such element should be determined utilizing the "TELRIC"
methodology, unless otherwise agreed to by the parties.
Collocation:

The Commission finds the Arbitrator's recommendations
concerning collocation to be fair and reasonable, however, the
Commission finds that the Arbitrator's general recommendation that
physical collocation should be allowed where space and power are
available, should apply equally to SWBT's huts and vaults.
Therefore, the Commission finds that the Arbitrator's Findings and
Recommendations, on page 12 of the Arbitrators Report and
Recommendation should be adopted by the Commission with the
exception that the second paragraph should be deleted and th
physical collocation in SWBT's huts and vaults should be allow~

where space and power are available. Further, the Commission finds
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:hat implicit in the Arbitrator's recommendation on collocation is

o::hat safety and security considerations should be taken into
account.
Oubundlinq:

The Commission finds that the Arbitrator's recommendation on
unbundling should be adopted by the Commission, however, the
Commission finds based on the arguments presented by the parties on
appeal, further clarification is necessary. The Commission finds
that there should not be any restrictions placed on what unbundled
elements may be purchased and reconfigured.
INTERIM N'CMBER PORTABILITY

The Commission finds the Arbitrator's recommendation on
interim number portability should be adopted by the Commission,
however, the Commission finds that the term "telecommunications
service provider" needs to be clarified. In OAC 165: 55, the
Commission defined telecommunications service provider as, .. all
authorlzed providers of local exchange service, whether an
incumbent local exchange company or a competitive local exchange
company" . However, in the Federal Communications Commission
(ItFCC It ) Docket No. CC 96-98, telecommunications service provider is
defined much broader to include not only local exchange companies,
but to include interexchange carriers as well as others.
Therefore, the Commission finds that the broader FCC definition of
telecommunications service prOVider should be adopte~.

MISCELLANEOUS:

Additionally, since the findings in this order are based upon
only a portion of the interconnection agreement, the Commission
finds that the Commission may modify any position taken in this
order, upon its review of the full interconnection agreement, after
notice and hearing. The Commission finds that this section is not
intended to allow the parties to relitigate any issue decided in
the arbitration.

Further, the Commission finds that the findings in this
arbitration should not have any effect on any common carrier except
for SWBT and AT&T.

ORDER

IT IS THEREFORE THE ORDER OF THE OKLAHOMA CORPORATION
COMMISSION that SWBT's motion to strike the appeal of the Oklahoma
Rural Telephone Coalition and the statement of position of MeI is
hereby denied.

IT IS FURTHER THE ORDER OF THE OKLAHOMA CORPORATION COMMISSION
that the Report and Recommendation of the Arbitrator is hereby
expressly adopted by the Commission except for the issues
specifically addressed in the Commission's findings above.

IT IS FURTHER THE ORDER OF THE OKLAHOMA-CORPORATION COMMISSION
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that the modifications to the Arbitrator's Report and
Recommendation as stated above are hereby expressly adopted.

IT IS FURTHER THE ORDER OF THE OKLAHOMA CORPORATION COMMISSION
that for the purpose of this proceeding, the Commission adopts the
definition of "telecommunications service provider" as defined in
the First Order and Report of the Federal Communications
Commission, Docket No. CC 96-98.

IT IS FURTHER THE ORDER OF THE OKLAHOMA CORPORATION COMMISSION
that the Commission expressly retains the right to modify any
position taken in this matter, after a review of the full
interconnection agreement, after notice and hearing.

IT IS FURTHER THE ORDER OF THE OKLAHOMA CORPORATION COMMISSION
that the finding in this arbitration shall not effect any common
carrier except for SWBT and AT&T.

Bob Ant any, Vice-C a1 n

"&a~~r-
--'

Commission Secretary

PERFORMED this dctay of~ , 1996.
OF THE COMMISSION: &. '~i:1/~~'

~.~

DONE AND
BY ORDER



BEFORE THE CORPORATION COMMISSION OF THE STATE OF OKLAHOMA

APPLICATION OF AT&T COMMUNICATIONS )
OF THE SOUTHWEST, INC. FOR COMPULSORY )
ARBITRATION OF UNRESOLVED ISSUES WITH )
SOUTHWESTERN BELL TELEPHONE COMPANY ) CAUSE NO. PUD 960000218
PURSUANT TO SECTION 252(b) OF THE )
TELECOMMUNICATIONS ACT OF 1996 )

SPECIAL CONCURRING AND DISSENTING OPINION

The Commission's action today marks the completion of a

significant step in the process toward the realization of full

competition in the local exchange marketplace. With the

_.

commission's resolution of the disputed issues in this cause, the

terms and conditions for interconnection between Southwestern Bell

and AT&T can be inserted into an interconnection agreement for this

Commission's approval.. As a result, consumers in Oklahoma will

soon enjoy an additional choice in their provider for local

telephone service. For this reason, I generally concur in the

decisions reached by the Commission to resolve the disputed issues

between the parties.

However, there is a provision in the Order that, in my

opinion, runs afoul of Congress' intent underpinning the

Telecommunications Act of 1996 (the UAct"), Pub.L.No. 104-104, 110

Stat. 56; codified at 47 U.S.C. Section 201 et seq. The flaw

arises as a result of my colleagues' decision to allow new entrants

such as AT&T to combine unbundled network elements in any manner

they choose, including doing so to provide the same service as

Southwestern Bell provides for resale. Under the Act and Section

165, Chapter 55, SUbchapter 17 of the Oklahoma Administrative Code
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(the "Rules"), different pricing structures are enumerated for
'-new LEC who buys unbundled network elements, or pieces of the

network, versus a new LEe who bUyS an entire service for the

purpose of resale. The price for a network element is based on the

cost of providing that element and may include a reasonable profit.

47 U.S.C. Section 252(d) (1) and OAC 165:55-17-27(a). The price for

an entire service purchased for resale is the retail rate of the

service minus costs that will be avoided by the incumbent LEC.

Section 262(d) (3) and 17-27(0). Both the Act and our RUles

contemplate that a new LEC that purchases elements will provide

telecommunications service employing a combination of its own

facilities and the incumbent LEC's facilities via interconnection

at technically feasible points. See 47 U.S.C. Section 251(c) (3)

and OAC 17-5 (c) (3). A new LEC that purchases an entire service f or--­

resale, however, will not be required to provide any facilities of

its own because it has purchased the service as a "turn-key"

package from the incumbent LEC.

r firmly believe that it was the intent of Congress in passing

the Act, and our intent in approving the Rules, to distinguish

retail-based resale pricing from cost-based network element

pricing. The purpose of this distinction was to encourage new LECs

through lower cost-based pricing to invest in new local facilities.

The intended result of this investment is new and improved

telecommunications products and services, along with new jobs for

our citizens. Those new LECs that were not inclined to invest in

Oklahoma's telecommunications infrastructure could still compete

2



but would have to pay the higher price of discounted retail rates

to do so.· This is only fair since the capital investment and

commitment to Oklahoma of a new LEe involved in facilities-based

competition is significantly greater than the investment and

commitment of the resale service provider.

Unfortunately, the Majority's decision disregards this

important distinction and gives AT&T a competitive pricing

advantage. Where a retail rate for one of Southwestern Bell's

services is set above the cast for that service, such as for

business service, AT&T will be able to gain an advantage by

purchasing the network elements necessary to replicate that service

at a cost-based rate rather than at the higher wholesale discount

rate. In this manner, AT&T can cleverly circumvent the intent of

both Congress and this Commission to encourage facilities-based

competition.

Our goal in approving the Rules was to create a competitive

environment in which companies were incented to improve

telecommunications service by improving the network. I believe

that in passing the Act, Congress had a similar goal. ~ interest

of Amici CUriae at 12-13, Iowa Utile Bd., et ale v. Fed. Comm.

Comm'n. et al., No. 96-3321, (8th cir. filed September 11, 1996).

There is a place for resale, to be sure, but we did nat intend to

incent resale at the expense of facility-based competition where

innovation is expected to take place. The unintended consequence

of the Majority's decision is that it creates for AT&T and ather

new LECs a strong disincentive to provide faoilities here in

3



Oklahoma.

Permitting new LECs to purchase unbundled elements that simply

reproduce a service offered for resale accomplishes nothing other

than to permit resellers to reap a windfall by taking advantage of

cost-based pricing intended for facilities-based providers. In

attempting to create a benefit for consumers by allowing new LECs

this pricing advantage, the Majority opinion ironically will have

the opposite effect. New LECs will not invest in the network so

long as they enj oy the competitive advantage of buying network

elements at a price well below what the incumbent LEcs can offer.

Likewise, the incumbent LECs will refuse to spend capital to

improve their networks if it only means that their competitors will

reap the benefits of those expenditures. In fact, not only will we

fall short of our goal of seeing improved telecommunications

products and services, but the incumbents may be hampered in their

ability to invest adequately to maintain their networks, resulting

in actual deterioration of the quality of service.

My colleagues' decision would also allow AT&T to avoid the

joint marketing restrictions imposed by the federal Act. Section

271(e) of the federal Act precludes carriers with greater than five

percent of the nation's presubscribed access lines from jointly

marketing resold local exchange services with interLATA services

until the Bell operating company receives interLATA relief or three

years, whichever is less. Allowing AT&T to rebundle network

elements into a service available at resale would circumvent this

carefully drawn statutory limitation imposed on AT&T. I do not
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believe that Congress intended to allow AT&T to avoid this

limitation by providing the same service through network elements

as opposed to resale.

In the end, the lesson to be learned is that favoring either

the new LECs or the incumbent LECs will lead to an unfavorable

outcome for the Oklahoma consumer. Maintaining a balance among

competitors is the most efficient and equitable way to grow a

competitive local telecommunications market and achieve the optimal

result for Oklahoma consumers.
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